ATTACHMENT D

DRAFT DRAFT DRAFT

- SERVICES AGREEMENT BETWEEN
THE LOCAL AGENCY FORMATION COMMISSION
OF SANTA CLARA COUNTY AND FOR PREPARATION OF CEQA
INITIAL STUDY AND ENVIRONMENTAL DETERMINATION RECOMMENDATION FOR
PROPOSED INCORPORATION OF TOWN OF SAN MARTIN

This Agreement (“Agreement”) is made effective , 2007, by and between the
Local Agency Formation Commission of Santa Clara County (“LAFCO”) and
(“Contractor”) to provide consulting services for preparing the California Environmental Quality
Act (CEQA) Initial Study and environmental determination recommendation for the proposed
incorporation of the Town of San Martin.

WHEREAS, pursuant to the Cortese-Knox-Hertzberg Act, Government Code section 56000
et seq., LAFCO is an independent body; and

WHEREAS, LAFCO has received a petition and application for the proposed incorporation
of Town of San Martin; and

WHEREAS, a CEQA Initial Study and environmental determination recommendation must
be completed prior to LAFCO’s consideration of the incorporation proposal in conformation with
the requirements in the CKH Act; and

WHEREAS, LAFCO needs assistance with the preparation of the CEQA Initial Study and
environmental determination recommendation; and

WHEREAS, Contractor has experience and expertise necessary to provide such services;
and

WHEREAS, at the May 30, 2007 meeting of LAFCO, the Commission delegated authority
to the LAFCO Executive Officer to execute an agreement with the most qualified consultant for
preparation of a CEQA Initial Study and environmental determination recommendation;

THEREFORE, the parties agree as follows:
1. Nature of Services.

Contractor will provide to LAFCO the services described in Exhibit A, Scope of Services
and Rate Schedule, which is attached hereto and incorporated herein by this reference. Consultant
shall only begin each task outlined in Exhibit A upon the authorization by LAFCO.

2. Term of Agreement.

This Agreement is effective from the date of final execution, to and including July 1, 2009,
unless terminated earlier in accordance with Section 4.
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3. Compensation.

A. The proponents of the San Martin Incorporation will be providing the funding to
LAFCO for the services performed pursuant to this Service Agreement. LAFCO will only authorize
tasks to be performed pursuant to this Agreement upon receipt of funding from incorporation
proponents.

B. Contractor will complete all the work and tasks authorized by LAFCO described in
Exhibit A for an amount not to exceed $25,000. The contractor shall be paid based on actual hours
worked at the rate indicated in Exhibit A plus reimbursable expenses, but compensation and
expenses shall not exceed the maximum compensation stated herein.

4, Termination.

A. Termination without Cause. Either party may terminate this Agreement without
cause by giving the other party thirty (30) days written notice. Notwithstanding the prior sentence,
LAFCO may terminate this Agreement immediately if payments from the proponents of the
incorporation have not been received by LAFCO within 30 days of request. LAFCO shall provide
written notice to Contractor of the termination, and the notice shall indicate the effective date of the
termination.

B. Termination for Cause. LAFCO may terminate this Agreement for cause upon
written notice to Contractor. For purposes of this Agreement, cause includes, but is not limited to,
any of the following: (1) material breach of this Agreement by Contractor, (b) violation by
Contractor of any applicable laws, (c) assignment by Contractor of this Agreement without the
written consent of LAFCO pursuant to Section 13, or (d) failure to provide services in a satisfactory
manner. Such notice shall specify the reason for termination and shall indicate the effective date of
such termination.

C. In the event of termination, Contractor will deliver to LAFCO copies of all reports
and other work performed by Contractor under this Agreement whether complete or incomplete, and
upon receipt thereof, Contractor will be compensated based on the completion of services provided,
as solely and reasonably determined by LAFCO.

5. Project Managers; Substitution

A. Contractor designates as the Contractor’s Principal-in-Charge and
as Contractor’s Project Manager for the purpose of performing the services
under this Agreement.

B. LAFCO designates the LAFCO Executive Officer as its Project Manager for the
purpose of managing the services performed under this Agreement.

C. Contractor may not substitute anyone other than to serve as
Project Manager without the written permission of the LAFCO Executive Officer or her authorized
representative. Any such substitution shall be with a person or firm of commensurate experience
and knowledge necessary for the tasks to be undertaken.
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6. Conflicts of Interest.

In accepting this Agreement, Contractor covenants that it presently has no interest, and will
not acquire any interest, direct or indirect, financial or otherwise, which would conflict in any
manner or degree with the performance of the Services.

Contractor further covenants that, in the performance of this Agreement, it will not employ
any contractor or person having such an interest.

7. Indemnification/Insurance.

Contractor’s indemnification and insurance obligations with respect to this Agreement are
set forth in Exhibit B, attached hereto and incorporated herein by this reference.

8. Compliance with all Laws.

Contractor shall, during the term of this contract, comply with all applicable federal, state,
and local rules, regulations, and laws.

9. Maintenance of Records.

Contractor shall maintain financial records adequate to show that LAFCO funds paid under
the contract were used for purposes consistent with the terms of the contract. These records shall be
maintained during the term of this contract and for a period of three (3) years from termination of
this contract or until all claims, if any, have been resolved, whichever period is longer, or longer if
otherwise required under other provisions of this contract.

10. Nondiscrimination.

Contractor will comply with all applicable Federal, State, and local laws and regulations
including Santa Clara County’s equal opportunity requirements. Such laws include but are not
limited to the following: Title VII of the Civil Rights Act of 1964 as amended; Americans with
Disabilities Act of 1990; The Rehabilitation Act of 1973 (Sections 503 and 504); California Fair
Employment and Housing Act (Government Code sections 12900 et seq.); California Labor Code
sections 1101 and 1102. Contractor will not discriminate against any subcontractor, employee, or
applicant for employment because of age, race, color, national origin, ancestry, religion, sex/gender,
sexual orientation, mental disability, physical disability, medical condition, political beliefs,
organizational affiliations, or marital status in the recruitment, selection for training including
apprenticeship, hiring, employment, utilization, promotion, layoff, rates of pay or other forms of
compensation. Nor will Contractor discriminate in provision of services provided under this contract
because of age, race, color, national origin, ancestry, religion, sex/gender, sexual orientation, mental
disability, physical disability, medical condition, political beliefs, organizational affiliations, or
marital status.

11. Notices.

All notices required by this Agreement will be deemed given when in writing and delivered
personally or deposited in the United States mail, postage prepaid, return receipt requested,
addressed to the other party at the address set forth below or at such other address as the party may
designate in writing in accordance with this section:
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To Contractor:

To LAFCO: LAFCO Executive Officer
70 West Hedding Street, 11™ Floor
San Jose, CA 95110

12.  Governing Law.

This Agreement has been executed and delivered in, and will be construed and enforced in
accordance with, the laws of the State of California. :

13.  Assignment.

Contractor has been selected to perform services under this Agreement based upon the
qualifications and experience of Contractor’s personnel. Contractor may not assign this Agreement
or the rights and obligations hereunder without the specific written consent of LAFCO. Any
attempted assignment or subcontract without prior written consent will be null and void and will be
cause, in LAFCO’s sole and absolute discretion, for immediate termination of the Agreement.

14.  Relationships of Parties; Independent Contractor.

Contractor will perform all work and services described herein as an independent contractor
and not as an officer, agent, servant or employee of LAFCO. None of the provisions of this
Agreement is intended to create, nor shall be deemed or construed to create, any relationship
between the parties other than that of independent parties contracting with each other for purpose of
effecting the provisions of this Agreement. The parties are not, and will not be construed to be in a
relationship of joint venture, partnership or employer-employee. Neither party has the authority to
make any statements, representations or commitments of any kind on behalf of the other party, or to
use the name of the other party in any publications or advertisements, except with the written
consent of the other party or as is explicitly provided herein. Contractor will be solely responsible
for the acts and omissions of its officers, agents, employees, contractors, and subcontractors, if any.

15.  Entire Agreement.

This document represents the entire Agreement between the parties with respect to the
subject matter hereof. All prior negotiations and written and/or oral agreements between the parties
with respect to the subject matter of this Agreement are merged into this Agreement.

16. Amendments.
This Agreement may be amended only by an instrument signed by the parties.
17.  Counterparts.

This Agreement may be executed in one or more counterparts, each of which shall be
deemed to be an original, but all of which together shall constitute one and the same instrument.
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18. Severability.

If any provision of this Agreement is found by a court of competent jurisdiction to be void,
invalid or unenforceable, the same will either be reformed to comply with applicable law or stricken
if not so conformable, so as not to affect the validity or enforceability of this Agreement.

19.  Waiver.

No delay or failure to require performance of any provision of this Agreement shall
constitute a waiver of that provision as to that or any other instance. Any waiver granted by a party
must be in writing, and shall apply to the specific instance expressly stated.

IN WITNESS WHEREOF, LAFCO and Contractor have executed this Agreement as
follows:

LAFCO

Neelima Palacherla
LAFCO Executive Officer Title:

Date: Date:

APPROVED AS TO FORM AND LEGALITY:

Kathy Kretchmer, LAFCO Counsel

Exhibits to this Agreement: Exhibit A — Scope of Services and Rate Schedule
Exhibit B — Indemnification and Insurance
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Exhibit B

INSURANCE REQUIREMENTS FOR STANDARD SERVICE CONTRACTS
BETWEEN $10,001 AND $50.000

Indemnity

During the term of this contract, the Contractor shall indemnify, defend, and hold harmless the
Local Agency Formation Commission of Santa Clara County (hereinafter "LAFCO"), its officers,
agents and employees from any claim, liability, loss, injury or damage arising out of, or in
connection with, performance of this Agreement by Contractor and/or its agents, employees or
sub-contractors, excepting only loss, injury or damage caused by the negligence or willful
misconduct of personnel employed by LAFCO. It is the intent of the parties to this Agreement to
provide the broadest possible coverage for LAFCO. The Contractor shall reimburse LAFCO for all
costs, attorneys' fees, expenses and liabilities incurred with respect to any litigation in which the
Contractor is obligated to indemnify, defend and hold harmless the LAFCO under this Agreement.

Insurance

Without limiting the Contractor's indemnification of LAFCO, the Contractor shall provide and
maintain at its own expense, during the term of this Agreement, or as may be further required
herein, the following insurance coverages and provisions:

A. Evidence of Coverage

Prior to commencement of this Agreement, the Contractor shall provide a Certificate of
Insurance certifying that coverage as required herein has been obtained. Individual
endorsements executed by the insurance carrier shall accompany the certificate. In addition,
a copy of the policy or policies shall be provided by the Contractor upon request.

This verification of coverage shall be sent to the LAFCO Executive Officer, unless
otherwise directed. The Contractor shall not receive a Notice to Proceed with the work
under the Agreement until it has obtained all insurance required and such insurance has been
approved by LAFCO Executive Officer. This approval of insurance shall neither relieve nor
decrease the liability of the Contractor.

B. Qualifying Insurers

All coverages, except surety, shall be issued by companies which hold a current policy
holder's alphabetic and financial size category rating of not less than A- V, according to the
current Best's Key Rating Guide or a company of equal financial stability that is approved
by the LAFCO Executive Officer.

C. Notice of Cancellation

All coverage as required herein shall not be canceled or changed so as to no longer meet the
specified insurance requirements without 30 days' prior written notice of such cancellation
or change being delivered to the LAFCO Executive Officer.

D. Insurance Required

L. Commercial General Liability Insurance - for bodily injury (including death) and
property damage which provides limits as follows:
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a. Each occurrence - $500,000
b. General aggregate - $500,000
c. Products/Completed Operations aggregate - $500, 000
d. Personal Injury - $500,000

General liability coverage shall include:

a. Premises and Operations
b. Products/Completed

C. Personal Injury liability
d. Severability of interest

General liability coverage shall include the following enddrsement, a copy of which
shall be provided to the County:

Additional Insured Endorsement, which shall read:
“LAFCO, members of LAFCO, employees of LAFCO, County of
Santa Clara, members of the Board of Supervisors of the County of
Santa Clara, officers employees of the County of Santa Clara;
individually and collectively, as additional insureds.”
Insurance afforded by the additional insured endorsement shall apply as primary
insurance, and other insurance maintained by LAFCO, its officers, agents, and
employees shall be excess only and not contributing with insurance provided under
this policy.

Automobile Liability Insurance

For bodily injury (including death) and property damage which provides total limits

of not less than one hundred thousand dollars ($100,000) combined single limit per

occurrence applicable to all owned, non-owned and hired vehicles.

d4a.  Aircraft/Watercraft Liability Insurance (Required if Contractor or any of its
agents or subcontractors will operate aircraft or watercraft in the scope of
the Agreement)

For bodily injury (including death) and property damage which provides total limits

of not less than one hundred thousand dollars ($100,000) combined single limit per

occurrence applicable to all owned, non-owned and hired aircraft/watercraft.

Workers' Compensation and Employer's Liability Insurance

a. Statutory California Workers' Compensation coverage including broad form
all-states coverage. Not applicable/ no employees
b. Employer's Liability coverage for not less than one million dollars

($1,000,000) per occurrence.

E. Special Provisions

The following provisions shall apply to this Agreement:

1.

The foregoing requirements as to the types and limits of insurance coverage to be
maintained by the Contractor and any approval of said insurance by the LAFCO
Executive Officer or insurance consultant(s) are not intended to and shall not in any
manner limit or qualify the liabilities and obligations otherwise assumed by the
Contractor pursuant to this Agreement, including but not limited to the provisions
concerning indemnification.

Page 2 of 3



Exhibit B

2. LAFCO acknowledges that some insurance requirements contained in this
Agreement may be fulfilled by self-insurance on the part of the Contractor.
However, this shall not in any way limit liabilities assumed by the Contractor under
this Agreement. Any self-insurance shall be approved in writing by LAFCO upon
satisfactory evidence of financial capacity. Contractors obligation hereunder may be
satisfied in whole or in part by adequately funded self-insurance programs or self-
insurance retentions.

3. Should any of the work under this Agreement be sublet, the Contractor shall require
each of its subcontractors of any tier to carry the aforementioned coverages, or
Contractor may insure subcontractors under its own policies.

4. LAFCO reserves the right to withhold payments to the Contractor in the event of
material noncompliance with the insurance requirements outlined above.

F. Fidelity Bonds - (Required only if contractor will be receiving advanced funds or
payments)

Before receiving compensation under this Agreement, Contractor will furnish County with
evidence that all officials, employees, and agents handling or having access to funds
received or disbursed under this Agreement, or authorized to sign or countersign checks, are
covered by a BLANKET FIDELITY BOND in an amount of AT LEAST fifteen percent
(15%) of the maximum financial obligation of the County cited herein. If such bond is
canceled or reduced, Contractor will notify County immediately, and County may withhold
further payment to Contractor until proper coverage has been obtained. Failure to give such
notice may be cause for termination of this Agreement, at the option of County.
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